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1. Context – a referendum on UK membership of the EU 
 
In January 2013, Prime Minister David Cameron announced his intention to hold an 
‘in/out’ popular referendum on the question of the UK’s membership of the 
European Union. Negotiations with the EU on the overall direction of travel in EU 
policy have thus far failed to satisfy the UK’s agenda for a more liberal, market-
driven Europe. The PM plans for the referendum to be held before the end of 2017, 
providing the current majority is returned to power after the May 2015 General 
Election. The move was in part prompted by the Conservative leader’s concerns 
about an increasingly vociferous Euro-sceptic right-wing within his party; the PM’s 
position has also become more radicalised following the open conflict over the 
appointment of Jean-Claude Juncker as President of the EU Commission. 

 
With the increasing probability of no clear party majority emerging from the 
forthcoming General Election and the very public split between the parties in the 
current Coalition over the pertinence of an EU membership referendum, it is difficult 
to speculate as to whether or not it would garner the necessary parliamentary assent 
within the stated deadline. The status of the referendum as a political priority could 
also decrease significantly if it should, in the absence of a clear win and parties failing 
to constitute a sustainable coalition, become necessary to hold a second General 
Election later next year. On the other hand, UKIP’s triumph in recent by-elections 
(and the intensification of Conservatives’ tactics of conceding to UKIP core voters’ 
concerns), suggests that – even outside a government coalition – the new party 
would exercise effective pressure for the referendum to remain a high-profile 
priority. Already, in the aftermath of the October and November by-elections, UKIP’s 
leader Nigel Farage has successfully pressured the Conservatives to commit to an 
anticipated referendum before 2017.1  

                                                 
1 See Reuters, Anti-EU UKIP demands early 'Brexit' vote as poll shows support surging (October 2014), at 
http://uk.reuters.com/article/2014/10/12/uk-britain-politics-idUKKCN0I10GX20141012  

http://uk.reuters.com/article/2014/10/12/uk-britain-politics-idUKKCN0I10GX20141012
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This paper is intended to be a first primer for discussions within the BSAC 
Membership as to the possible consequences of an ‘out’ result to the putative 
referendum for the UK’s audiovisual content production and services’ industries. Our 
aim in drafting was, firstly, to provide Members with basic facts regarding the 
various scenarios for a UK withdrawal from the EU, and secondly, to identify salient 
issues that might affect risks and opportunities for our industries in a post ‘Brexit’ 
context.  
 
One of our guiding questions has been how a post-Brexit scenario would affect the 
various relevant areas of EU policy. While the UK may have little influence on the 
EU’s direction of travel, if it were to continue to maintain the advantages of EU free 
trade it might continue to be bound by EU policies through alternative bilateral 
agreements or membership of existing free trade associations with links to the EU.  
 
The salient questions for BSAC to ask about a potential Brexit are: 

 
1) What form would a UK withdrawal take? 
2) What alternative bilateral agreements might the UK and EU choose in order to 

ensure the continuance of their trade relations? 
3) Which features of the existing EU regulatory system would it be in the UK’s 

interest to maintain or replicate in its own regulation in order to make a 
functional free trade agreement possible? 

4) What political purchase – if any – would the UK retain in influencing 
policy/regulatory decisions within the EU in a post-Brexit world? 

5) What would the consequences to Britain be if it needed to operate under some 
EU regulatory constraints in key areas, whilst no longer being able to exert 
direct influence on debate and decision-making?2 

 
 
2. Background – Scenarios for a UK withdrawal from EU 

Membership 
 
Based on precedent, there are four standard current options for a UK withdrawal: 

 
 the ‘Norwegian option’ would have the UK joining the European Economic 

Area (EEA), a Treaty-based agreement between the EU and three of the four 
members of the far smaller European Free Trade Association (EFTA). EEA 
membership currently consists of Norway, Iceland and Liechtenstein 
 

 the ‘Swiss option’: although the fourth member of EFTA, Switzerland is not 
party to the EEA. It has established instead a direct trade relationship with the 
EU, initially through the 1972 Free Trade Agreement, and latterly through a 
series of supplementary bilateral agreements 
 

 the ‘Turkish option’ would require the the UK to negotiate a straight customs 
union agreement, such as the one linking Turkey and the EU since 1995 – this 
agreement is limited in scope to certain areas (e.g. agricultural products) 

                                                 
2 The UK’s loss of influence on the EU’s decision-making apparatus would be likely to be felt already in the run up to the 
referendum, if it were to be maintained as a commitment by the Government to emerge after May 2015 
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 the ‘clean break option’ would have the UK leave the EU and regulate its 

future trading relationship through the global World Trade Organisation 
(WTO) free trade agreement template to which it is party, including the 
dispute resolution mechanisms therein. 

 
 
3. Options for a UK withdrawal from the EU 
  
In June 2012, Open Europe, a policy think tank, published Trading Places: is EU 
Membership still the best option for UK trade?3 This argued that the option most 
likely to be singled out by the UK and EU for a post-withdrawal relationship would 
largely depend on the circumstances of the withdrawal and the UK’s negotiating 
strength at that time. The report recommended that, regardless of which Brexit 
scenario ends up being followed, “the trading benefits of the customs union and the 
Single Market should be retained.” 

 
Considering the economic stakes, it is difficult to imagine a radical exit scenario – or 
even a restricted bilateral framework, ‘à-la-Turk’ – being a tempting option from 
either the EU’s or the UK’s perspectives. The most recent set of official statistics 
available on the value of UK trade towards the EU leave no space for ambiguity: in 
2011, 53% of the UK’s export in manufactured goods was towards EU markets, for a 
value of 10% of GDP. The combined figure for UK trade towards the EU in 
manufactured goods and services represented 47.7% of UK exports and 15% of GDP. 
The UK’s dependency on the EU is also reciprocal, with 51% of all UK imports 
sourced from other EU countries. The UK’s balance of trade in services towards EU 
markets for 2011 showed a surplus of £27.4 billion (although this strong figure is 
offset by a large long-run trade deficit in manufactured goods). It was estimated that 
3.5 million British jobs were directly and indirectly linked to exports of goods and 
services to other EU countries, although not all of these were necessarily dependent 
on these activities).4 

 
The cost-benefit profile of the ‘clean break’ WTO-only option has been analysed 
extensively in the profuse ‘exit literature’ generated since the referendum was first 
mooted in Conservative Central Office. The UK in this scenario would clearly benefit 
from the WTO’s non-discrimination principle, which holds that no signatory State 
may impose preferential treatment on any other signatory (Most Favoured Nation, or 
‘MFN’ principle). However, while EU MFN tariffs have declined over time, UK 
business would still face tariff barriers on some 95% of manufactured products (no 
available data exists regarding services), and this would undoubtedly erode the 
competitiveness of UK plc in the EU market overall.5 
 
A ‘Turkish option’ may similarly fail to address the UK’s necessary strategic concern 
of protecting its economic interest in its most important market. Under its 1996 
customs union with the EU, while Turkey has free access to the EU market for most 
goods without the restriction attached to rules of origin, it also has no influence on 
                                                 
3 See Open Europe, Trading Places: is EU Membership still the best option for UK trade?(June 2012), at 
http://openeurope.org.uk/intelligence/britain-and-the-eu/eu-membership/  
4 See House of Commons Library, In Brief: UK-EU economic relations – key statistics (February 2013)  
5 See House of Commons Library, Leaving The EU (July 2013), at http://www.parliament.uk/briefing-papers/RP13-42.pdf  

http://openeurope.org.uk/intelligence/britain-and-the-eu/eu-membership/
http://www.parliament.uk/briefing-papers/RP13-42.pdf
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the development of the EU’s Single Market legislation, while being expected to 
mirror its rules and regulations. Additionally, this carries the challenge of trying to 
negotiate additional free trade agreements (FTA) with third party countries over 
certain goods for which the EU already has certain FTAs; failing this, Turkey would 
face the asymmetric situation where third party countries would be able to export 
freely into its home market (through the EU), whilst remaining free to impose 
customs duties and other trade barriers on the import of Turkish goods.6 
 
The UK’s parallel membership of the Council of Europe (CoE) raises additional 
issues that intersect with the EU exit scenario. As a Member of CoE, a post-Brexit UK 
would continue to derive some market access advantages into EU Member States 
(e.g. in the area of communications regulation the CoE has a Convention that largely 
replicates the EU’s Audiovisual Media Services directive (AVMS)). However, one 
possible future scenario would see the UK also leave the CoE as a result of its growing 
opposition to the European Convention of Human Rights, an opposition which has 
been gaining ground in the Conservative party mainstream. Depending on the result 
of the UK’s general election, Brexit could therefore coincide with – or be followed by 
– withdrawal from CoE. The result may well be a further narrowing down of free 
circulation options for UK-based media companies. 
 
Finally, Brexit raises the issue of the UK’s participation in the Transatlantic Trade & 
Investment Partnership (TTIP) – negotiations on this controversial FTA project are 
expected to restart after the US presidential elections in 2016. In the event that the 
UK were to exit the EU and become a Member of the EEA, it could, in theory, join the 
EU/US negotiation as an additional partner. If the UK were to go down the route of 
independence from EU on its own individual terms, it might chose to negotiate a 
bilateral trade agreement with the US. However, it is counter-intuitive to imagine 
that an Anglo-US FTA would contain a provision akin to ‘cultural exception’, i.e. the 
freedom for the contracting parties to set aside cultural industries from trade 
liberalisation, and a failure to sign up to the cultural exception doctrine within such 
an agreement would likely make it more difficult for the UK to subsequently 
negotiate unfettered market access to the EU Member States.  
 
 
4. Some areas of potential impact on the media content industries 
 
From VAT harmonisation to the free movement of labour, there are many areas of 
the EU regulatory framework that – although not specific to audiovisual content 
sectors – are likely to affect the future competitiveness of the UK if it were to leave 
the EU and re-adjust its trade relations. In this paper, we have focused only on some 
of the key areas of regulation that we know to have a direct effect on the audiovisual 
sectors represented at BSAC. Although this list of issues is not exhaustive, we are 
confident that they would be very high priorities for our industry under any UK exit 
scenario. 

 
 

                                                 
6 See HM Government, Review of the Balance of Competences between the United Kingdom and the European Union 
(July 2013), at 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/227069/2901084_SingleMarket_acc.pdf  

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/227069/2901084_SingleMarket_acc.pdf
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4.1. Communication services regulation 
 

The main statute regulating broadcasting and communication services in the EU is 
directive 2010/13/EU on Audiovisual Media Services (AVMS).7 The core regulatory 
principle of AVMS is known as ‘country of origin’. Articles 1 to 3 of the directive 
establish that all media and broadcast services are to be regulated in the Member 
State where they are established and where their signal originates. Other Member 
States must therefore guarantee freedom of reception of services regardless of 
wherever in the EU they might have originated from. Country-of-origin is considered 
to be an important tenet of EU communication services’ policy in that it is faithful to 
the intentions of the EU Treaty to uphold the free circulation of goods and services. It 
is practical and expedient in that any service only needs to be submitted to a single 
Member State’s regulatory oversight in order to be free to be carried across the entire 
EU. The UK was influential in modernising the AVMS through its episodic reviews, 
ensuring in particular that new services were encompassed. AVMS has also been a 
factor in making the UK audiovisual sector a success story as it has attracted diverse 
broadcast and communication media companies to establish their headquarters here 
and to develop their presence in the home market and across the EU. The AVMS 
country-of-origin principle has helped companies to do so by offering a manageable 
regulatory framework and lifting barriers to communication.  

 
The remarkable growth in recent years, of cross-border, multi-territory, non-linear 
audiovisual services, e.g. ‘over-the-top’ (OTT) services, such as Netflix and Amazon 
Prime, have inspired new challenges to the country-of-origin principle. During an 
audition with the French Parliament in June, France’s Communications Services 
regulator Olivier Sharameck declared that:  
 

“the country-of-origin principle allows any operator, from any Member 
State of the Union, to offer audiovisual content to the French public, without 
being submitted to French regulation. This situation may encourage de-
localisation strategies and a trend towards a form of cultural dumping 
which whatever ‘anti-circumvention’ measures we have would not be able to 
challenge.”8. 

 
The French regulator is not isolated in his concerns around the loss of local 
regulatory control that dealing with a new generation of international OTT and other 
VoD services carry. A review of the AVMS directive at this juncture would almost 
certainly create challenges to country-of-origin, with some Member States calling for 
greater national policy-making autonomy when regulating new services. Some States 
would be willing to go as far as to re-design AVMS radically and to adopt a principle 
of country-of-destination where non-linear services are concerned.9 
 

                                                 
7 See Directive 2010/13/EU of the European Parliament and of the Council (March 2010), at http://eur-lex.europa.eu/legal-
content/EN/ALL/?uri=CELEX:32010L0013  
8 See CSA, Audition d’Olivier Schrameck devant la Commission des affaires européennes de l’Assemblée nationale, (July 2014), 
at http://www.csa.fr/csa/Espace-Presse/Interventions-publiques/Audition-d-Olivier-Schrameck-devant-la-Commission-des-
affaires-europeennes-de-l-Assemblee-nationale-le-24-juin-2014  
9 A paradoxical outcome of an AVMS review would be if linear broadcast services were to continue to be regulated under 
country-of-origin while online platforms would be submitted to country-of-destination. This is because broadcasting is 
primarily local and national in nature and scope, but the larger OTT brands are all multi-territorial.  

http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32010L0013
http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32010L0013
http://www.csa.fr/csa/Espace-Presse/Interventions-publiques/Audition-d-Olivier-Schrameck-devant-la-Commission-des-affaires-europeennes-de-l-Assemblee-nationale-le-24-juin-2014
http://www.csa.fr/csa/Espace-Presse/Interventions-publiques/Audition-d-Olivier-Schrameck-devant-la-Commission-des-affaires-europeennes-de-l-Assemblee-nationale-le-24-juin-2014
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At this juncture, at least 14 of the 27 EU Member States would be prepared to push 
for a ‘compromise’ over country-of-origin. The challenges that they face are varied: 
France worries about a level playing field for local content obligations between its 
home-grown non-linear services and ‘foreign’ OTTs, and the consequent implication 
for local production; the Baltic States might have concerns around limiting content 
by certain Russian language services based in the EU that they have believe re-
interpret their histories in a pro-Russian light; Sweden has ongoing issues with 
advertising targeted towards its home audience, etc. One factor that any coalition in 
favour of a degree of re-nationalisation of regulatory powers would have in common 
would be the fear that, by escaping their control, the non-linear generation of 
services might radically affect their indigenous culture, the competitiveness of their 
own domestic media services, or both. In the absence of the UK as a significant 
counter-weight, there is a greater likelihood that an effective alliance in favour of the 
country-of-destination principle would gain ground. A return to national regulatory 
powers over external services might have a detrimental impact on the UK, as it is one 
of Europe’s most diverse centres for audiovisual communication groups, some of 
whom might find it less onerous to relocate to Member States of the Union in order 
to adapt to adverse regulatory change. The consequences of such relocations on the 
UK’s audiovisual sector earnings are difficult to predict. 
 
A UK withdrawal from the EU legislature would mean the withdrawal from the 
negotiating table of one of the Member States that has traditionally been most 
attached to the free circulation of media services across the EU. As with other areas 
of audiovisual policy (see 4.2. and 4.3., below), an ‘independent’ UK, which was still 
bound to the EU through an agreement template, might have to accept a negative 
outcome to AVMS reform without the possibility of influencing it.  
 
 
4.2. State Aid, Content Quotas and Competition 

 
There are at least two important questions arising from speculation over the fate of 
UK State Aid in a post-exit scenario. These are: 
 

1) The extent to which the UK will be free to set both the quantum of aid and its 
targeting without external EU constraints. 
 

2) The extent to which EU aid currently buffering certain areas of the UK’s media 
production infrastructure (e.g. regional production) may remain accessible 
under (a) third party agreement(/s). 

 
 
4.2.1. EU State Aid rules 

 
It is important to consider the extent to which an ‘independent’ UK would be able to 
free up its State Aid options for the film and audiovisual content sectors from EU 
State Aid rules. The UK’s content economy relies solidly on State funding, including 
both direct aid (e.g. Lottery production loans) and hypothecated tax (film, TV, 
animation and games’ tax credits). In the year 2012 to 2013, all sources of UK State 
Aid combined, including contributions by the public broadcasters (BBC Films and 
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Film4), was £392.6m, not including tax credits. The Lottery production funds alone 
(BFI) channelled £33.3m into UK productions.10 In the period 2011 to 2012, the film 
tax credit provided more than £200m of support to around 200 films. Since its 
introduction in 2007, 1,050 film productions have made 1,900 claims, for a total 
£1.1 billion.11 Many national film agencies from other EU Member States also 
contributed significant State Aid to British films.12 
 
EU State Aid issues are regulated principally by the Treaty on the Functioning of the 
European Union (TFEU), Articles 107, 108 and 109. These provisions seek to prevent 
individual Member States from distorting intra-EU competition by “favouring certain 
undertakings or the production of certain goods”. Derogations to this regulatory 
principle include targeted State Aid with a “social character”, granted to “individual 
consumers” and providing that the aid is granted “without discrimination related to 
the origin of the products concerned.” 
 
Additionally, State Aid might be deemed compatible with the Internal Market if it is 
designed to “promote the economic development of areas where the standard of living 
is abnormally low” or to “promote the execution of an important project of common 
European interest” or “facilitate the development of certain economic activities or of 
certain economic areas”, providing these aid packages do not unduly affect intra-EU 
trading conditions. State Aid to “promote culture and heritage conservation” may also 
be admissible, with the same proviso regarding trading conditions and the need to 
consider the broader EU public interest. 
 
 
4.4.2. State Aid precedent in EU agreements with third countries  
 
Although they contain no specific provisions with regards to audiovisual content, the 
Association Agreements between the EU and 12 Mediterranean countries are 
staunchly prescriptive on competition issues. A common feature of these agreements 
is detailed commitments by the EU’s trading partners to competition rules akin to 
those of the TFEU. The EU/South Africa Agreement, Article 41.1, is similarly etched 
with the spirit and letter of Article 107 TFEU, declaring that is incompatible with the 
agreement to provide “aid favouring certain firms or the production of certain goods, 
which distorts or threaten to distort competition.”  
 
Even assuming that the UK Government would be receptive to it on their own terms, 
unshackling British State Aid from EU competition rules so that it could, for example, 
be applied to new areas (e.g. facilities), presupposes that it would have the legal 
freedom to do so, something that precedent overwhelmingly suggests that it would 
not. While the UK’s bargaining power would be stronger than that of almost all of the 
countries currently bound to the EU through trade agreements, the case for 
‘exceptionalism’ may be overstated: the EU will be all the more concerned with a level 
playing field on State Aid for the very fact that the UK would remain a heavyweight 
trading partner, and therefore likely to have more impact on intra-EU competition 

                                                 
10 See BFI Statistical Yearbook 2014, p. 207, at http://www.bfi.org.uk/sites/bfi.org.uk/files/downloads/bfi-statistical-yearbook-
2014.pdf  
11 See Gov.UK, Video games tax relief passes final hurdle (March 2014), at https://www.gov.uk/government/news/video-
games-tax-relief-passes-final-hurdle  
12 For example, see the Nordic Film Fund, CNC (Fr), Film Foederung Anstalt (Ger), etc. 

http://www.bfi.org.uk/sites/bfi.org.uk/files/downloads/bfi-statistical-yearbook-2014.pdf
http://www.bfi.org.uk/sites/bfi.org.uk/files/downloads/bfi-statistical-yearbook-2014.pdf
https://www.gov.uk/government/news/video-games-tax-relief-passes-final-hurdle
https://www.gov.uk/government/news/video-games-tax-relief-passes-final-hurdle
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than, for example, the MED partners. Additionally, Brussels would not even require 
specific provisions in a bilateral agreement in order to take action over the UK State 
Aid effects that would demonstrably distort competition within the EU. 
 
The other salient question arising over State Aid policy in a post-exit UK concerns 
access by UK citizens and corporations to EU Aid. Assuming that terms of access 
would change substantially, the effect of UK withdrawal might be felt more acutely in 
areas where market failure is a constant factor. Cultural industries in regional and 
sub-regions of the UK are a particular issue, e.g. regional media production in 
minority languages, cultural film production, distribution of independent films 
outside London, etc. One of the unanswered questions that would arise would relate 
to the accessibility of the European Regional Development Fund (ERDF)13 and 
related EU financial resources, which have been invested to help achieve economic 
and social readjustments in vulnerable regions of the EU’s Member States. ERDF 
and related regional funds are set to invest €351 billion for the period 2014-2020 
across the whole of the EU. Over the past decades, sectors, such as local film and 
media content production in economically-challenged regions and nations of the UK, 
have benefitted substantially from such funds, which have helped to build 
infrastructure and production capability. 
 
Historically, the UK has been a significant beneficiary of EU funds aimed specifically 
at the Audiovisual sector. UK industry benefitted from funding worth just over 
€100m through the MEDIA programme (now ‘Creative Europe’), which ran between 
2008 and 2013: around 50% of this was allocated to UK companies directly, 
including production companies, distributors, exhibitors, training courses, markets 
and festivals; the other 50% supported P&A on the theatrical releases of British films 
across Europe, including €1.5 million for The Iron Lady, €1.3 million for Slumdog 
Millionaire and €1 million for The King’s Speech.14 
 
One optimistic scenario would be for the UK content sectors to continue to qualify 
for access to EU funds, such as if a post-exit UK were to chose to join the EFTA and 
to adhere to the EEA Agreement binding some of its members to the EU. Under the 
EEA template, unfettered access is available to a number of funding pots, including 
Creative Europe and the academic programme Erasmus.15 The Swiss option would be 
more complex, and would involve the renegotiation of terms of entry into the 
Creative Europe programme; the calculus is based on such parameters as GDP, 
audiovisual industry size, etc. However, as with the Swiss, the UK would be expected 
to align its own legislation with the AVMS directive as a condition for accessing 
Creative Europe funding, and would therefore have to live with expected future 
changes to this directive while having limited ability to influence these. Re-entry into 
Creative Europe would also require the UK industry to pitch anew to Government 
about the advantages of membership.  

                                                 
13 According to Wikipedia entry (January 2015), current areas of the UK qualifying for ERDF are: “all of London, South East 
England, and the East of England, plus Dorset, Somerset, Gloucestershire, Wiltshire, Herefordshire, Worcestershire, 
Warwickshire, West Midlands, Leicestershire, Rutland, Northamptonshire, Derbyshire, Nottinghamshire, Cheshire, Greater 
Manchester, West Yorkshire, North Yorkshire, Tyne and Wear, Northumberland, South Western Scotland, Eastern Scotland, 
North Eastern Scotland and East Wales.” See, at https://en.wikipedia.org/wiki/Regional_policy_of_the_European_Union  
14 See British Council, Creative Europe programme launches in the UK (January 2014), at 
http://www.britishcouncil.org/organisation/press/creative-europe-programme-launches-uk  
15 See EFTA, Horizon 2020, Erasmus+ and Creative Europe extended to the EEA EFTA countries (May 2014), at 
http://www.efta.int/eea/news/horizon-2020-erasmus-and-creative-europe-extended-eea-efta-countries-2782  

https://en.wikipedia.org/wiki/Regional_policy_of_the_European_Union
http://www.britishcouncil.org/organisation/press/creative-europe-programme-launches-uk
http://www.efta.int/eea/news/horizon-2020-erasmus-and-creative-europe-extended-eea-efta-countries-2782
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The UK’s EEA membership would also restrict the UK’s room for manoeuvre on 
domestic State Aid (the same may be true in the scenario of a bespoke UK/EU FTA). 
EEA articles 61 to 64 essentially create a mutual obligation on both parties to comply 
with the EU competition standard (Articles 107 and 108 TFEU) in matters of State 
Aid, with the EFTA Surveillance Authority (EEA 62) mirroring the watchdog 
functions of Brussels’ Competition directorate.16 
 
In theory, a post-exit UK would be given additional room for manoeuvre on local 
State Aid, as long as its effects would not demonstrably distort competition within 
EU trade. However, in practice this new policy space would be difficult to define or 
delineate because the inter-dependency between the UK and content industries and 
their EU counterparts would make it difficult to isolate the impact of local aid from 
the broader EU economic ensemble. 
 
 
4.2.3. Content Quotas 
 
European content obligations are a part of the EU acquis. AVMS Article 16 holds that 
EU broadcasting services, as defined in the directive, will dedicate a “majority 
proportion of their transmission time” to EU-originated content (to the exclusion of 
specific categories for programming with no relevant shelf-life). Article 17.1 also 
introduces an obligation to devote no less than 10% of airtime (subject to identical 
exclusions) to “works created by producers who are independent of broadcasters”. 
 
Brexit raises a speculation about the potential loss of EU nationality by films and 
programming produced in the UK. This question may be relevant if there is evidence 
that the AVMS quotas have had any measurable impact upon EU broadcasters’ 
commercial content rights’ acquisition policies. Industry practitioners (e.g. film and 
TV sales agents), would agree that European content quotas (Article 16.1. AVMS) 
have definitely had an influence on the pricing of the license fees offered by French 
broadcasters (France regulates over and above the de minimis provisions of AVMS in 
this respect). They would not say the same about other territories where the AVMS 
provisions have not been a regulatory priority and/or where the acquisition practices 
have favoured local and EU content regardless of EU quotas. 
 
If UK audiovisual content were to become extra-European for the purpose of 
compliance with EU quotas, this outcome might have a measurable detrimental 
impact upon the options available for UK film financing and UK TV production 
deficit-financing, especially for high-end series. At present, every year a significant 
number of independent productions from the UK are successful in securing presales 
from EU broadcasters, and EU secondary sales have been a significant component of 
the export performance of UK audiovisual content. It may be that UK projects with 
strong cast and commercial prospects would remain immune from a possible 
downward effect on license fees (and by extension, distributors’ advances in certain 
territories). However, it is difficult to imagine that, were UK content to be treated as 

                                                 
16 See EFTA, Agreement on the European Economic Area (October 2014), at http://www.efta.int/media/documents/legal-
texts/eea/the-eea-agreement/Main%20Text%20of%20the%20Agreement/EEAagreement.pdf  

http://www.efta.int/media/documents/legal-texts/eea/the-eea-agreement/Main%20Text%20of%20the%20Agreement/EEAagreement.pdf
http://www.efta.int/media/documents/legal-texts/eea/the-eea-agreement/Main%20Text%20of%20the%20Agreement/EEAagreement.pdf
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foreign, it would not be negatively affected overall for as long as EU preference 
quotas remain a core feature of AVMS. 
 
 
4.3. Copyright 
 
Precedent strongly suggests the UK’s membership of the EFTA – whether or not it 
would also be followed by adherence to the EEA agreement – would bind the UK to 
the EU copyright acquis as well as making it largely beholden to the outcome of 
current copyright reform. This would also be the case in the event that the UK would 
elect to manage its trading relationship with the EU through bespoke free trade 
agreements, as precedent in this area suggests, e.g. the Switzerland/EU Free Trade 
Agreement of 1972). Even in the very unlikely scenario of a ‘clean break’ exit, the UK 
would continue to be restricted on many aspects of copyright statute, owing to its 
international legal obligations arising from the treaties on copyright and related 
rights adopted within the framework of the World Intellectual Property Organisation 
(WIPO) – EU Directive 2001/29/EC, on the harmonisation of certain aspects of 
copyright and related rights in the information society, transposes into Community 
law the WIPO Copyright Treaty of 1996 (WCT), to which the UK would remain 
bound. 
 
Another important aspect of speculative discussions on copyright post Brexit is the 
extent to which the UK will have to live with the outcome of the anticipated review of 
EU copyright rules, whilst no longer having the ability to influence it. In his July 
candidacy speech for the role of President of the European Commission, Jean-Claude 
Juncker stated his intentions of “modernising copyright rules in the light of the 
digital revolution and changed consumer behaviour.”17 Copyright reform will be one 
of the most salient priorities in the new EU Commission and the new EU 
Parliament’s work programmes for the new legislature, and the process will be most 
likely be characterised by a powerful clash of opposing views over the social 
legitimacy of copyright and its continued relevance in the digital broadband era.  
 
In recent years, and especially since the publication of the Hargreaves Report in 2011 
and the 2013 launch of the UK’s Copyright Hub, British influence on the direction of 
travel for EU copyright rules and copyright management has been substantial, if 
controversial. While British policy making on copyright has shown a new 
preoccupation with issues of public access and exceptions or limitations to copyright, 
the UK Government has also been a moderate voice on broader EU copyright reform; 
this contrasts with some other Member States, whose scepticism over copyright has 
become more entrenched. Whereas the UK would still be legally a Member State of 
the EU for a significant period of the time that it would take for the EU’s copyright 
review plans to reach a decisive stage, there is no doubt that its status as a 
negotiating party around the table in Brussels would be reduced by even speculation 
that it might leave the EU at a later date. The UK Government and its Parliament 
would have little leeway to influence either the negotiations or the outcome, but 
might have to live with a modified acquis that might not suit its own strategic vision 
for copyright. 

                                                 
17 See Jean-Claude Juncker, A New Start For Europe: My Agenda for Jobs, Growth, Fairness and Democratic Change 
(July 2014), at http://ec.europa.eu/about/juncker-commission/docs/pg_en.pdf  

http://ec.europa.eu/about/juncker-commission/docs/pg_en.pdf
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Concerning certain areas of copyright, the UK has been convincing in its defence of a 
realistic, market-driven approach. So far, this has been true over the debate on the 
territoriality of copyright and related rights that has dominated EU Commission 
consultations with industry in the past two years. The extent to which the audiovisual 
sector should be free to decide to license content on an exclusive territorial basis, or, 
alternatively, whether it should be obliged to issue licenses on a pan-EU basis, will be 
one of the main areas of future debate in EU copyright review in forthcoming years. 
Pro-reform voices inside the EU Commission have argued that the territoriality of 
rights goes against both the spirit and letter of the EU Treaty, freedom of movement 
of goods and services being amongst the foundational ‘four freedoms’. In their 
denunciation of territorial licensing, Commission officials have largely chosen to 
ignore the proven connections between this practice and the ability to distribute 
content effectively and to raise production finance. As a powerhouse for the 
production and international sales of audiovisual content, it seems almost certain 
that the UK could expect mostly negative consequences from a decision by the EU to 
constrain territorial licensing by regulation. Once again, if the UK’s energies during 
the first two years of the new EU legislature were to become mostly concentrated on 
the question of whether or not to remain a Member State, it is difficult to see how its 
Government and MEPs could act as a moderating force in the search for solutions to 
the territoriality issue. Post-exit, the UK would also have to live with new and adverse 
regulation that it would have had little or no influence in shaping. 
 
 
5. Conclusion 
 
This brief overview of some of the issues which may arise for BSAC’s Members from 
the UK leaving the EU post-2017, suggests at least three main directions that deserve 
further investigation. 
 

1) Precedent suggests that a UK exit scenario would not necessarily result in 
discernible advantages for the UK audiovisual sector (e.g. a lighter regulatory 
burden and attendant reduction in compliance costs). Whatever form a post-
Brexit trade relationship between the UK and the EU might take, the 
economic stakes are high enough to make it likely that many features of the 
existing EU regulatory acquis would have to be replicated inside (a) post-exit 
trade agreement(/s) in order for meaningful economic exchange with the EU 
to not be disrupted. 
 

2) While the UK might still find its trade toward the EU to be subject to 
regulatory constraints decided in Brussels and Strasbourg, precedent also 
suggests that the UK’s ability to influence the outcome of regulatory reviews in 
strategic areas that would affect audiovisual trade would be substantially 
curtailed. Such diminishment of British influence might be particularly 
consequential in the areas of copyright, communications’ regulations and 
State Aid. 
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3) State Aid is subject to regular review by Brussels’ Competition directorate, 
which also has powers to review undertakings from outside the EU (e.g. 
EEA’s) if its effect on intra-EU trade is evident. Additionally, access to EU 
State Aid (e.g. Creative Europe funds) by the UK audiovisual sector might 
become more restricted. 

 
Depending on the outcome of the UK Election, before the end of 2015 BSAC might 
need to consider further research and discussion into the potential effects of a UK 
exit from the EU, and the possible alternative forms of trade agreements that might 
replace it, with a view to developing an informed position for the UK Government on 
this highly strategic issue.  


